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SUPREME COURT DECISION
No. 1636

In the Supreme Court of the State of
Nevada.,

Appealed from 1st. Judicial District
Court, Lyon County.

C. F. Fox, Plaintiff & Respondent.
| date therein fixed and extended for

VS.

Mrs, Harriet Benard as executrix of
the last will and testament of William
M. Bernard, deceassd, Mrs. Harriet
Orth and J. C. Orth, Defendants and
Appellants.

C. E. Mack and Geo. D. Pyne, Attys.
for Respondent. ... ...

Jehn Lothrops .and A.
Appellants,

Chartz, for

Decision

On February 18, 1593, the plaintff
loaned $100 to William Bernard, now
deceased, and to secure the Duyment
thereof he deaded to plaintiif cn that
day the lands described
»laint,

in the com-
and at the same time plaint f
excruted to him a bond for a deed
wherchy he azreed to re-convey the
property on or before February 18,
1898, provided
Wofore that daie and also $06
annually. On Felruary 8 1836 plaint-

iff lnaned Berpard the additiopal sum

that ke was paid on or.

400,

of 2000 and accepted as securdy for
1000, zng interest a desd m
1o plaiftin at the time the §FiW was

and by rel

ackpowledged and

horrowed, made in
recorded,

from all

cadse
writing
Bernard then relieved him
olilszations res

mada

ting irom the bond
February 15, 1533, and there-
upon plaintiff executed to Bernard a
new bond, dated February 8§,
tioned that plaintiff would make

18096,
conqii
and deliver a good and suflicient con-
vyeyance of the properiy to Bernard,
proviled Plaint#f was paid §1990 on
or bLefore January 1, 1000 and also
$50 annuadly, and furihier provisioned
tnar if Bernard paid these
and the taxes he would be enti‘led o
the use and poss

amonnis

ession of the premisas
A receipt and the statemient or ad-
mission of Bernard a short time be-
fore his death indicate that the only
payments were on interest to the
$:th, day of February 1557. He died
the following year and letters test-
amentary were issued to his widow
Mrs. Harriet Bernard who has swuce
married C. J. Orth, Plaintifi's de-
mand arising out of the ahove tran-
sactiong was presented asgainst {hel
estate and by her as execulrix was
rejected on August 29, 1898, There
fs test'mony indicating that she had
previously recognized the demand by
endeavoring to borrow money for its
payment. On July 24, 1901 the prop-
erly was get over to her by decree
of distribution. From a judgment d&!
creeing the deed to plaintff to be
a morigage and ordering a fore
closcure and sale of the premises to
satisfy the amount, $1731.25 and
$76.40 costs, found due to plaintift,
she appeals.

The well settled doctrine that a
deod exeeuted merely for the purpose
of securing a debht will be construedl
as a mortgage % not assailed, but rur|
appellant it is contended that as suit
was not breugnt until] April, 1304, |
more than six years after tne last
loan and the giving of the last boud
or February 8, 1836, and more lh.m
four years after the time, January 1,
1900 fixed tor a conveyance there-
under conditioned on payment, the
aciion is barred by the statule of
mitations. It is that

said
by executng a written release of the
first Lond and accepting a new one
instead, at the time he
the last amount, $600,
not ,8ign any
pay or

borrowed
Bernard did
writing agreejng to
acknowledging a debt, and
that therefore the obligation to pay
on his part was merely verbal anc
would be barred in four vears. We
do not so view that transaction, ‘\Ioat
instrument in daily use, such as deeds
mortgages, notes, orders, drafts an:l
ehecks are signed by only one of the
partles,but are not for that reasom
verbal nor half verbal. Although Ber-
nard executed no note or writing
agreeing to pay any money, he signed |
a deed absolute in terms conveying
the property to plaintiff, and by this
sult and the decree no more #s sought
than he under his signature obligated
nimself to yleld. In equity the ex-

ten:: 1 of the time for a reconvey-
an-: oy plaintf, given by the sur-
rende - of the first bond and the ex-

ecution of a mew one ouuit to be
considered as effective as if plaint-
iff had conveyed the property to Ber-
nard and taken mnew deed from him,
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| which would have left the title :im

' plaintiff ag it mow stands. It was
not mecessary to have these extra
' deeds and if they had been executed
they would not have varied the time
for bringing sut and the imitiation of
the running of the statute which was

controlled by the last bond and the

payment and reconveyance.

Plaintiffi is fortsfied with a writing
for all that

The loan and giving of the security
which vary the unconditional terms
of th:e deed, and which are shown
verbally, are facts f[avorable to ap-

, bellant which it would have been in-

cumbent upon her to prove if pla:ntiff

had sued in ejeciment for the pmp-: .
{ was ever taken from the judgment

erty and introduced the deed. The

bringing of the actiom four years |

and four months after January 1, 1460,
time fixed in the last bond ior
a recouveyance conditioned om pay-
wment, was coi too late.

It s also urged that suit was not
bhegun within the time required by
provisivns of the Probate Act
after the rejection of the claim Ly

VWhether ths is so is
for although she as cae-

the

Lhe
tlie executrix.
immarterial
curtr.x is npamed as a party defendant,
tie allegations of the complaint and
the decrce may be considered s
runnvig the properiy oniy.
INo judgment for any atier
ise against the estate
i3 demandod or given by the decrze,
which is agzainst the
rizhts to this

6511 nat

deficiency
sale or eotherw
directed only
premises and paaintiff's
extent would not be curtailed nor
affected by failure to present a claim
to the executr’x, nor by her rejecuon
nor by his om-
to sue within the time pre-
seribed for commenciug actions on
rejected claims against estates of de-
ceasod persons, as 1s necessary when
it is desired to reach the assets of
ihe estate.

In Cookes V. Cuiberston, 9 Nev. 207,
as here, a deed was given as securay

of the claim iiled,

mission

, for a loan whick was not evidenced

in writing. It was said in the opinion
“The remedy upen the debt s barred
by the statute, but the debt was not
thereby extinguished; and as the
statute of limitations of this State
applies to suits in equity as well as
actions at law, the creditors could
have enforced payment by foreclosure
of the mortgage within four years
after the cause oI action accrued
He had two remedies, one upon the
debt,~ the other upon the morigage;

by losing one he does not necessarily

lose the other.” Since the rendition

of the decision the time for commenc- '
ing actions on written [nstruments
has been extended from four to six
years and under welli recognized
principles plaint*f was allowed that
length of time after the date fixed
for payment of the $1000 and for the
termination of the bond or a re-con- !
veyance, which was January 1, 1900. '
As said in Borden V. Clow, 21 Nev.
278, “It is a rule #n regard to the
statute of limitations that the statute

| beging to run when the debt ig due

and an action can be instituted upon
it.,” Under the argument lor appell-
ant the four yvears from the final loan |
on February 8, 15836 to the t"me for
payment of the $luvv under the bond
on January 1, 1800, would be de-
dueted from the six vears allowed |
for bringing suit, and on tnat theory
if the mtaurity of the lvan had been
more than six years, instead of tour
plaintiff’s cause of acton would hu\-e:
been barred betore it accrued..

The judgzment ol the Distriet Court
is affirmed.

TALBOT, J.

Ve concur.

Fitzger G 3.

Noreross, J.

aerald,

Carson Cemetary Water Wards

Notice is hereby given thal water |, gecordance with this findin

has been turned on at the Cemetary
and that no person In arrears will be

Ialloued the use of water until the

amounts now due are paid.
Patrons are further notified that it
is the intent'on of the Trustees to
give a six months service this season,
instead of five months as heretofore,
to do this prompt payment by water
users will be neccessary.
April 24, 1906 GEO. W. KEITH
Secretary and Collector.
idhS

Lost

A_ pa¥r of eye glasses with gold
chain attached, in case. The finder
will be rewarded by leaving the same
at this ofice. " 4

g . -

is awarded him by the!
judgment and for more if the property |
.I is worth more.

SUPREME COURT DECISION
No. 1681.

In The Supreme Court of the State
of Nevada.

William J. Brandon, Appeliant, wvs.

N. H. West, as Administrator of the
Estate of B. C. Clow, Deceased, ot
al., Respondents.

Mesers, Mack and Farrington, ffor
Appeliant

Messrs. Cheney and Massey for Re-
spondents.

From the 2nd Judicial District Court
Washoe County,

On Petition for Rehearing

———

~ The respondents petition for a re-
| hearing in this action, or modification
ofl the order eatered therein, on the
following grounds: That no appeal
herein; that the only appeal which
was taken was from the order deny-
mg plantiff's motion for a new trial,
aund the jurisdietion of this court is
limted
arder; and that the order entered di-
reciing judement for plamtiff is not
warranted even had an appeal been
taken tron

aiirming or reversing thit

1 the judzment.
ded that the record on
does not coniain the judgment

It i5 conim

appeal

rol]l and, conseguently, that there can
Be no appeal from the pdgment.

The notice siates thatl the appeal
1= from the »udgment, as well as

Ina order denvineg e motion tor a

underiakiing gn ap-
peal is conditioned ftor the payment
L Cco=ts o appeal frony the jndgment
The rraseripr ‘s entitled: “Statement
cn Mo 1 thr New Trial and Appeal.”
opies of all the pa = required un-
der Compiied Lawz See. 3300 to be
embodied in the judgment roll, with
the exeoption of the suminmons. are
contained in the rtranscript. There

Wis no moton made to dismiss the

appeal from the judgment because of ¢ Coust

any defeet

the sufliciency

alleged “in. nor was

or regularity of

tirer
the
the presen-
The ecase
presented  as
tirely reg-
therefore, ean- '

appeal  gnesti
tation of the
briefed, ar

med upon
cause.
gued and
thoush the appeal was en
ular. Its sufficiency,
now bhe

was

not
for rehearing,

[t is urged that this Court, in any
event, ought not to have directed
that judgment be entered in favor ot
{he appeilant. upon reversal of the
judgment, but that all that was prop-
er to be done under such circum-
stances, was the granting ol a new
trial, the rule being, “that where there
is an issue upon material facis, which

« the plaintift,

j in the a
v or quesTion waived hy silence, ca

|
! Powell v= N, C. O.

questionea upon petitiod | _

cordingly.
It will be seen,
whether judigment

therefore, that
by this Court

should be ordered entered in favor of

the pla'ntiff upon the findings as they
stood was squarely before the Court.
There was no intimation 1n respond-
ents’ br.ef that in the event this
Court should conclude that the find-
ing as to the sale of the sand was
supported by the evidence and that
the trial court
judgment

shiould have given

to that extent ‘m tavor ol
that this Court ogugin
not to make an order directing suc

a judgment to be entered instead o.

| remanding the gase tor a new tria.
{ There wis no suzgestion that,
- event this Court agreed with the coun
| tention
y should have

in thi
of appellant that judgmen
been entered in favor i
the plaintif upon tne findings
a new irial should be
that the

ordered s

defendants might have @

i opportunity to offer evidenee upon the
1ssues or that they

aad any ev.dencs
that might be s6 oilered,
Couusel for respondents in
sentarion of
ing on

Jie pr
this ecase upon the hea
appeal took tpe sole pusition
that nnder th
the

relief

¢ preadings, findines ang

evidenea appe ‘ant was eat tle

to no whatever. Aithoyei

counsel for appellant was asking

tha
Judement be ordere

of plaint’®f in

i entered in favo

arcordance with th

nnaIng relaiive I e saie

sand, this dpding is no where direetly

attacked in respondens’ brief; in

it is not denled that the eviilence was

sale of

to establish a
amd a license (o remove the same, alb

Salid

was amd is elaimed that

the limits withn

witieh e sang might be taken were
oo indefinite
Undar this

the

state of fae'=,
maia for

mrse parsued by this

wo think

COURTENIINN NOW the first

time, that the o

was not a propar one, also,

comes too late. Iv is the rale that

around or postion not raken
rgiment

no new
submirtine rhe case,
n be
considered on petition for rehearing.
liy 8 Xev,
vs Thompsun, 22

Co.,
82 Paec. 97; Beck
Nev, 4I1.

It was contended by

counsel for

respondent upon the presentation of

this case and is agan urged in the
petition for rehearing that there was

' no satisfactory proof of the boundries |

of the land refered to in the complaint
and within which the sand has heen |
held to have been sold to the plaintiff ’
This point was considered althnugh'

thai |

e g
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Dissolution of Partnership

The copartnership heretofore ex: -t-
ing under the styla and name of -
ersen and Springmeyer, in the City
of Carson, County of Ormsby, nas
been dissole dby mutual consent. M-

retersen haing purchased the entire!

interest of C. H. Springmeyer.

Petersem will pay all

claims against sald firm and will cai-

leet all claims due the firm.
T
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Notice @

M.

A rumor having gone about that 1|

ad advanced the price of drugs sinee
the recent earthquake and fire in San
Franciseo, 1 wish to state here that
the report Is without foundation and
absoiutely false in every particular.
F. J.
Ot ——

Ste*nmetz.

P PPPIPP

P>

RodgerCro

Blactr.:smithmg

...%

and
aerk.

Wagon

Horse Shoeing a Specialty.

scod Werk and Reascnable

Prices.

Shop opposity the V. & T. R.
R. Frreigh lepor

CEE T e~ ~ 4L IEE LA TEEd
ANNUAL STATEMENT

Of The Continental Casualty Comnany

Of Hammond Indiana.

General office, Chicazo, Iills.
f‘;’”]il;ﬂ {paid up) ..... g Junandg o0
ASEBOES | | bislale e nie s anis Slas 1,708,611 28
Liabilitinz exelusive of eapi-

tal and net surplns 1,157,541 50

Income
Promiums . .oeoemvanes 2129749 €3
Mhier sourees ... ..... INATH T3
Total income, 1M3 .. ... 2160226 s
Expenditures
s S 993904 v
Dividends ...cccevsvvase 16500 0o
Other expenditures - 1113131 64
Total expendirures, 15 123,536 $2
Business 1905
{ Risks written .....cc0.. % none
Premiums ..... g 2633875 23
Losses .ncu-rm! ........ 1,009,644 S1
Nevada Business
Risks written ........... none
Premiums received ..... nN25 56
Losses paid ............ 8531 o0
Losses incurred ........ 8.63¢ b%
A. A SMITH, secretary.

The complete story of the Great
San Framcisco Earthquake, written by

outstandirg |

l- rmm»rm&m»»pp

may possibly be decided =@ more

not referred to in the original opinion.

There was testimony to the effect
that two of the sides, the South and
the East, were laid out in the presence
of B. G. Clow and tne pla‘ntiff and

than one way on another trias, there
should be a new trial ordered on a
reversal of the judgment.”

eve witnesses, complete set of actual

photographs, big book, best terms, big |

money, agent are taking from 15 to
40 orders a day. Credit given, freight

| relative to the sale of

-—P— |

twilee

Upon the trial of this cause the
respondents offered no evidemce, they
submitting the case upon the tes‘i-
mony offered by the plaintiff. The
court ordered judgment imn favor ol
Defendants. Findings prepared by de:
fendant's counsel, which negatived the
allegations of plaintiff's complaint that
there was a sale of the land described
therein, were approved by the court.
Counsel for the plaintif moved to

| strike out the findings so allowed and

made request for certan other find-
ings. Upon the hearing of this mo-
tivn and request,
among others,

tae court made,
tne additional fndiug
the sand to
the plaintiff and tne right or license
lo remove the same, in pursuance of
which finding judgment was ordered
by this Court 1o be entered in favar
of appellant. Counsel tor respondent
thouzh participating in this hearing,
not have hbeen ealled
finding. if
had thereto, but, ‘n any
Made oOr
plaintifi's
vrrov in his sta‘c

a new

Y upon 1o

oxcept to this objections

were event,

no objection was exception

iaken, In assignments of
ment on motion for
trial and appeal the point is
made that

not

L was error
Court to give plaintiff judgment
. Coun-
for appellant in their opening
brief take the pos‘tion that they were
entitled to judgment at least to the
extent of the sand and the exclusive
license to remove the same as found
by the irial court.
brief with the following paragraph:

sl

prays that,

in the |

'}‘hey close their

“Wherefore plaintiff and appellant
inasmuch as al| the evi-

paid. Complete outfit free, six cenrs
for postage. Now readyv. Free book
ior yourself. The Columbhia House,
Chicago.

brand Caye
of Arizona

President Roosevelt says:
“It is the one great sight
every American should see.”

at Clow’s direction. Counsel in tleeir
petition now only contend “that the
record on appeal, fairly considered,
fails to show that the Western bound-
arv of the land claimed by appellant
was ever indicated or marked by B. G.
' As the land in question I
triangular in shape, the establish-
ment of two of the sides would neces-
sarily establish the third.

The petition for rehearing is denied.

TALBOT, J.

Clow,'

I concAr:
Noreross, J.
I'T dessent:
Fitzgeralid, C. L.
- — ——

Pecple You Like to Meet.

|
Are found on the through trains ol
the Sante Fe Route. First-class travel
iz attracted to first c¢lass roads. The|
Sante Fe Route is a first-class road. .
It is one of the three rai]‘-:
the world. Pl‘u:—wn‘t:
rlil- u_‘.:o, 7.724 miles.
extends from Lake Michigan to|
' h( acific Ocean and Guif of Mexico,
reachinz with its own rails (‘.hi(-ago.i
City, Denver, Fort Worth |
yalveston, El Paso, Loa Angeles anf!|
San Francisco. s
It runs the finest and fastest trans-!l Let me ‘f"f{ you a pamphlet
continental train, the California Limit about this *" Titan of Chasms’’
ed. and the new hotel
Its meal service, managed by Mr. ;
Fred Harvey, is the best 1n the world
Its track is rock ballasted and laid
throughout with heavy steel rails.
On such a road as this lang distance
records are frequently shattered, the
latest being that of the “Scotty Spec-

A new $100,000

Harvey hotel —
“El Tovar”—

1s building there

largest

way syvstems in

| Kansas

SPECIAL EXCURBION FROM SAN
FRANCISCO TO CiTY OF MEXICqQ
AND RETURN. DECEMBER 16th,
1905.

A select party is being organized Ly
the Southern Pacific to leave San
. Francisco tor Mexico City, Decembar
16th, 1905. Train will contain fina
vestibule sleepers and dining car, all
Lhe way on going trip. Time l'mit
vill be sixty days, enabling excursions
lsts to make side trips from City .t
On ro
| turn trlp, stopovers will be allowed at
points on the maln lines of Mexican
Central, Santa Fe or Southern Pani-
fic. Amn excursion manager will be ia
| charge and make all arrangements.

Round trip rate from San Francisca
| $80.00.
Pullman berth rate to City of Mex-

Il(':o, $12.00.

|  For further informaticn address loe

| formation Bureau, B1J Murket streety

San Francisco Cal.

Ve
Liberal Offer.

I beg to advise my patrons that the

price of dise records (either Victor
or Columblia), to take effect [rume
diately, wili be as follows untd fure
| ther notice:

Ten ineh disks formeriy 70 cearts
will be sold for 60 cents.

Seven inch records forwmerly 60c,
now 35e. Take advantaze of this of
f-_'-r. C. W. FRIEND.

aa o'
Notice to Hurietrs,
Notiea 1z hereby given that anv

person found hunting without a permit
'on the premises owned by Theodo-a
VWinters, he presecuted. A llne
fted number of permits +vill be sold
at §5 fur the season or 50 cents for
ong day.

will

— A —

OFFICE COUNTY AUDITOR
To the Honoralile, the Board of Cowl
ty Commissioners, Gentlemen:
In ecomp.iance with the law,
. kerowith submit my quarterly re
port showing receipts end dishurses
ments of Ormsby County, during
the guarter ending Dec. 30, 13035,
Quarterly Report.
Crmsby County, Nevada.

Balance in County Treasury at
end of last quarter ...... 39108 775
County Jicense .......eeee.. 699 15
! Gaming licenss ...... veees 1057 50
s Liquor license ............. 82 00

| Fees of Co. officers ........527 05
Fines in Justice Court .....125 00

Reat of Co. biuliding ...... 302 50
(2nd. Inst taxes ........ ...103 8%
Slot machine license ......282 00

S. A. apportionment school

MONEY ..csssnsssansasss-0024 48
Deliguent taxes ...cs.......181 48
Cigarette license ............42 30
Douglas Co., road work ....1% 00
heep W. BOWED cc.uvanecsss.43 00
Keep C. B. Hall ............15 00

Total 45213 59%

Recapitulation

April 1st, 06. Balance cash on

hand ...veveeeeneaaa... 831277 17%
State fund ......vveveneaasstld T3%
General fund ..............4712 28%
Salary fund .........00....736 64
Co. sciool fund ......cc0ve....47 63
Co. schonl fund Dist. 1 ....10158 48%
Co, school fund Dist. 2 ......189 14

Co. shool fund Dist. 3 .......277 61%
Co. school fund Dist. 4 ......212 77
State school fund Dist. 1 ...38359 85
State school fund Dist. 2 ...216 18
State school fund Dist. 3 ....433 78
Agl. Assn fund A, coveiineans 656 1214
Agl. Assn, fuad B, .....0.0....92 163§
Agl. Aszsn. fund Spel. ......1529 54

school fungd
school fund

0.

| o

Dist,1 Spel
Dist.

T200 20
1 library
...108 40

.................. “eeen

Co school fund Dist. 8 library
............................ ti of
Co. school fund Dist. 4 Hbhrasy
PPRNER——— W i
Toal FITTT 1T
I B VA XETTEN
n'v I'reasurer.
Disburscmeai .’:
General fond ...ceesaaae .. 4205 67
Salary fund ......cces0s .o ea-2060 00
ounty selion! Tund ceceenesens .60 00
Co. school it 1 eeeee..038 66
(o, school fund Dist. 2 .......173 10
| Cop selhionl fand Dst. 3 .......19 85
| Co. school fund Dist. 4 ......122 00
| Sta =chonl fand Dist Y ....2611 65
| State schoo! fund Dist 2 ......7=10 00

| State sehool fund Dist 8 .....120 00

| State =chool fund Dist 4 ......110 VO

| Co. school fund cessassassG0 00

| Co. school fund Spel building

| ciisemsansisinieisnnnns s ARG
Total 16936 42

dence is before the court the judg-
ment be modified by directing the de-
fendants to execute a deed of said
property to plaintiff; and should the
conrt find that plaintiff is not ent!-

tled to the' relief prayed for in the
complaint, but is entitled to the

lesser relief of a deed to the sand and |
exclusive rights to remove the same,

that the judgment be modifled ac-

Ismta Fe:

ial” Los Angeles to Chicago, 2,265
miles in less than 45 hours.

Every comfort and luxury desired

by modern travelers.

May we sell you a ticket over the

| G. F. WARREN, A. T. & 8. F. RY.'
Salt Lake City, Utah.

Or—F. W. PRINCE, San Francisco.

| Recapitulation
Cash in Trewsury January 1, 1998
cisssssscssissansiasnas 39108 T8

Recelipts from January 1st to

March 31st 1906 ........9108% s1%
Disbursements from Januarr 1st

to March 31st 1906.......76928 42
Balance cash in Co. Treasury

April 1st 1906 ..........31204 17%

H. DIETERICH
| TRVE

ALL THE WAY

County Audftor




